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TO:  El Paso County Planning Commission 

  Brian Risley, Chair 

 
FROM: Nina Ruiz, Planner III 

  Gilbert LaForce, PE Engineer II 

  Craig Dossey, Executive Director 

 

RE:  Project File #:  MS-17-003 

  Project Name:  SBR Racing Minor Subdivision 

  Parcel No.:  32000-00-325 

 

OWNER: REPRESENTATIVE: 

Kerry E Burt 
21430 Spencer Rd 
Calhan, CO 80808 

Lee Seigel 
12755 Thiebaud Ln 
Colorado Springs, CO 80908 

 

Commissioner District:  2 

Planning Commission Hearing Date:    11/19/2019 
Board of County Commissioners Hearing Date   12/10/2019 

EXECUTIVE SUMMARY 

A request by Kerry E Burt for approval of a minor subdivision of 40 acres to create two 
(2) agriculturally zoned lots. The applicant is requesting a waiver of Section 8.4.7 of the 
El Paso County Land Development Code (2019) for Lot 1 which requires a finding of 
water sufficiency. The County Attorney has made a recommendation of approval of the 
waiver request. The applicant has requested concurrent applications for a special use to 
allow for an outdoor amusement center and a rezoning of one of the parcels from the A-
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35 (Agricultural) zoning district to the A-5 (Agricultural) zoning district. The property is 
located north of Spencer Road and approximately 2.25 acres west of North Ellicott 
Highway and is within Section 22, Township 12 South, Range 63 West of the 6th P.M. 
The property is located in the Falcon/Peyton Small Area Master Plan (2006).  
The applicant wishes to subdivide the land into 2 lots (Lot 1 being 35 acres and Lot 2 
being 5 acres) and sell the 35 acre racetrack area to the tenant who operates the 
racetrack. The racetrack is considered legal-nonconforming due to the use being 
established in 1994, prior to when zoning was initiated for this portion of the County in 
1999. The purpose of Section 5.6, Legal Nonconformities is “This Section is intended to 
recognize the interests of the property owner in continuing the nonconformity but also to 
preclude the extension, expansion, or change in character of the nonconformity or the 
reestablishment of the nonconformity after it has been abandoned.” An increase in the 
allowed density of the subject parcel due to subdivision would result in a change in 
character of the nonconforming use, which requires the use to be legalized.  
A racetrack may be categorized as “Outdoor Amusement Center” and is defined as: 

“An establishment, which can be contained in part by a structure, but is largely 
exposed to the weather, designed or intended to provide entertainment or 
recreation for the general public characterized by being open for specific hours, 
receiving remuneration, advertising activities or use of the property, using 
sanctioned leagues, or holding organized events. The term includes, among 
other things, drive-in theaters, amusement parks, carousels, miniature golf 
courses, golf courses and driving ranges, go-cart tracks, skateboard parks, water 
parks, and privately-owned outdoor recreational facilities, but does not include 
bars, nightclubs, or sexually-oriented businesses. Accessory uses may include 
the preparation and serving of food or sale of equipment related to the identified 
uses.” 

An outdoor amusement center is a special use in the A-35 zoning district. If the map 
amendment (rezone) and minor subdivision are approved, the PCD Director may 
approve the special use to allow the racetrack to continue onsite.  
 
A. REQUEST/WAIVERS/DEVIATIONS/AUTHORIZATION 

Request:   A request by Kerry E Burt for approval of a minor subdivision to create two 
(2) agriculturally zoned lots. 
 
Waiver(s)/Deviation(s): The applicant has requested a waiver of Section 8.4.7 of the El 
Paso County Land Development Code (2019) for Lot 1 only which requires a finding of 
sufficiency.  
 
Section 8.4.7(A)(3) provides for certain exceptions: 

 Subdivisions which will not use water;  
 Agricultural uses not associated with residential, commercial, or 

industrial activities requiring subdivision approval;  
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 A proposed subdivision which, by reason of the nature, type and 
extent of the proposed development, will not require a water 
supply as prescribed herein. Subdivisions meeting this 
requirement are not designed or developed for permanent 
occupation or habitation. The determination shall be made by the 
BoCC, following recommendations by the OCA, PCD Director, or 
County Hydrogeologist, on a case-by-case basis, and shall be 
based on a specific request and supporting evidence presented by 
the applicant along with recommendations of the Planning 
Commission. If exempted by the BoCC, any subsequent change in 
the subdivision as approved may require compliance with this 
Section;  

 A vacation or vacation and replat of an existing subdivision or lots 
within an existing subdivision or any plat change, any of which will 
not result in significantly greater total water use than previously 
anticipated for the subdivision. All determinations as to the 
significance of the change in water use shall be made by the 
BoCC, with recommendations by the County Hydrogeologist or 
OCA; and  

 The Planning Commission may recommend and the BoCC may, 
on a case-by-case basis, waive any or all of the requirements of 
this Section pursuant to a waiver application; however the finding 
of sufficiency for the quality, quantity, and dependability for water 
supplies shall not be waived. 

 
The applicant’s letter of intent provides the following justification:  
 

Applicant is requesting a waiver to allow approval of the final plat for the 
subdivision with approval of Lot 1 as a “dry lot” with no requirement of 
water for approval, consistent with Section 8.4.7(A)(3) of the Land 
Development Code. Presently, no water is used in the kart racing 
operation on Lot 1, and Applicant does not expect any need for a water 
source in the near future.  The groundwater determination process 
through the Colorado Ground Water Commission, including approval of a 
replacement plan that was recently completed for the Property, provides 
evidence of a 300-year water supply on Lot 2 for continued in-house use 
of the existing well, without the requirement that a well be constructed on 
Lot 1.  The replacement plan further provides that the owner of Lot 1 
may, but is not required to, elect to drill a nontributary Arapahoe aquifer 
well for commercial uses thereon, which will then allow for expanded 
types of use from the existing Denver aquifer well on Lot 2 if and only if 
such Arapahoe well is drilled and utilized on Lot 1.  In either scenario, a 
300-year water supply will be evidenced as described in the approved 
replacement plan.  Initially, and for the foreseeable future, Lot 1 may be 
a “dry lot”. 
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The County Attorney’s Office believes the Applicant’s historic use and stated 
intent is to continue to use the Lot 1 as a “dry lot” without a requirement for 
running water and sewer service, and therefore recommends approval of the 
waiver request.  Should the Board of County Commissioners approve the 
waiver request, the applicant has added a plat note to the minor subdivision to 
notify future owners that this lot has been designated as a “dry lot” and will 
require change in water supply approval if water is to be utilized onsite in the 
future.  

Authorization to Sign:  Final Plat and any other documents necessary to carry out the 
intent of the Board of County Commissioners. 

B. PLANNING COMMISSION SUMMARY 

Request Heard:   

Recommendation:   

Waiver Recommendation:   

Vote:   

Vote Rationale:   

Summary of Hearing:   
Legal Notice:   
 
C. APPROVAL CRITERIA 

In approving a final plat, the BoCC shall find that the request meets the criteria for 
approval outlined in Section 7.2.1 (Subdivisions) of the El Paso County Land 
Development Code (2019):  
 The subdivision is in conformance with the goals, objectives, and policies of the 

Master Plan; 
 The subdivision is in substantial conformance with the approved preliminary plan; 
 The subdivision is consistent with the subdivision design standards and regulations 

and meets all planning, engineering, and surveying requirements of the County for 
maps, data, surveys, analyses, studies, reports, plans, designs, documents, and 
other supporting materials; 

 A sufficient water supply has been acquired in terms of quantity, quality, and 
dependability for the type of subdivision proposed, as determined in accordance with 
the standards set forth in the water supply standards [C.R.S. §30-28-133(6)(a)] and 
the requirements of Chapter 8 of this Code; 

 A public sewage disposal system has been established and, if other methods of 
sewage disposal are proposed, the system complies with State and local laws and 
regulations, [C.R.S. §30-28-133(6)(b)] and the requirements of Chapter 8 of this 
Code; 

 All areas of the proposed subdivision which may involve soil or topographical 
conditions presenting hazards or requiring special precautions have been identified 
and that the proposed subdivision is compatible with such conditions [C.R.S. §30-
28-133(6)(c)]; 
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 Adequate drainage improvements are proposed that comply with State Statute 
[C.R.S. §30-28-133(3)(c)(VIII)] and the requirements of this Code and the ECM; 

 Legal and physical access is provided to all parcels by public rights-of-way or 
recorded easement, acceptable to the County in compliance with this Code and the 
ECM; 

 Necessary services, including police and fire protection, recreation, utilities, and 
transportation systems, are or will be made available to serve the proposed 
subdivision; 

 The final plans provide evidence to show that the proposed methods for fire 
protection comply with Chapter 6 of this Code; 

 Off-site impacts were evaluated and related off-site improvements are roughly 
proportional and will mitigate the impacts of the subdivision in accordance with 
applicable requirements of Chapter 8;  

 Adequate public facilities or infrastructure, or cash-in-lieu, for impacts reasonably 
related to the proposed subdivision have been constructed or are financially 
guaranteed through the SIA so the impacts of the subdivision will be adequately 
mitigated; 

 The subdivision meets other applicable sections of Chapter 6 and 8; and 
 The extraction of any known commercial mining deposit shall not be impeded by this 

subdivision [C.R.S. §34-1-302(1), et seq.] 
 
D. LOCATION 

North: A-35 (Agricultural)   Agricultural 
South: A-35 (Agricultural)   Agricultural 
East: A-35 (Agricultural)   Agricultural 
West: A-35 (Agricultural)   Agricultural 
 

E. BACKGROUND 

The property was zoned A-35 (Agricultural) on March 25, 1999, when zoning was 
first established for this area of the County. The applicant wishes to subdivide the 
land into 2 lots (Lot 1 being 35 acres and Lot 2 being 5 acres) and sell the 35 acre 
racetrack area to the operator of the racetrack. The minimum lot size requirement for 
the A-35 zoning district is 35 acres. The applicant is requesting to rezone five (5) 
acres of the 40 acre parcel to the A-5 zoning district, which requires a minimum lot 
size of five (5) acres, so that the land may be subdivided.  
 
The racetrack is considered legal-nonconforming due to the use being established in 
1994, prior to when zoning was initiated for this portion of the County in 1999. The 
purpose of Section 5.6, Legal Nonconformities is “This Section is intended to 
recognize the interests of the property owner in continuing the nonconformity but 
also to preclude the extension, expansion, or change in character of the 
nonconformity or the reestablishment of the nonconformity after it has been 
abandoned.” An increase in the allowed density of the subject parcel due to 
subdivision would result in a change in character of the nonconforming use, which 
requires the use to be legalized. 
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A racetrack falls under the use categorization of “Outdoor Amusement Center” and 
is defined as: 

An establishment, which can be contained in part by a structure, but is 
largely exposed to the weather, designed or intended to provide 
entertainment or recreation for the general public characterized by being 
open for specific hours, receiving remuneration, advertising activities or 
use of the property, using sanctioned leagues, or holding organized 
events. The term includes, among other things, drive-in theaters, 
amusement parks, carousels, miniature golf courses, golf courses and 
driving ranges, go-cart tracks, skateboard parks, water parks, and 
privately-owned outdoor recreational facilities, but does not include bars, 
nightclubs, or sexually-oriented businesses. Accessory uses may include 
the preparation and serving of food or sale of equipment related to the 
identified uses. 
 

An outdoor amusement center is a special use in the A-35 zoning district. If the map 
amendment (rezone) and minor subdivision are approved, the PCD Director may 
approve the special use to allow the racetrack to continue onsite.  
 

F. ANALYSIS 
1. Land Development Code Compliance 

The final plat application meets the final plat submittal requirements, the 
standards for Divisions of Land in Chapter 7, and the standards for Subdivision in 
Chapter 8 of the El Paso County Land Development Code (2019) with the 
exception of the requested waiver. 

 
2. Zoning Compliance 

A request for approval of a map amendment (rezoning) of 5 acres of the 40 acre 
parcel to the A-5 (Agricultural) zoning district is being processed concurrently.   
The purpose of the A-35 Zoning District is: 
The A-35 zoning district is a 35 acre district primarily intended to accommodate 
rural communities and lifestyles, including the conservation of farming, ranching 
and agricultural resources.  
The purpose of the A-5 Zoning District is: 
The A-5 zoning district is a 5 acre district primarily intended to conserve 
agricultural resources and ranching operations and accommodate limited 
residential use.  
The density and dimensional standards for the zoning districts are as follows: 

 Minimum lot size – 5 acres in A-5 and 35 acres in A-35 

 Setbacks – front 25 feet on all sides.  

 Maximum building height – 30 feet 
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The existing structures meet the dimensional standards of the existing and 
proposed zoning districts after the minor subdivision.  
 

3. Policy Plan Analysis 

The El Paso County Policy Plan (1998) has a dual purpose; it serves as a 
guiding document concerning broader land use planning issues, and provides a 
framework to tie together the more detailed sub-area elements of the County 
Master Plan. Relevant policy is as follows:  
 
Policy 6.1.3 - Encourage new development which is contiguous and compatible 
with previously developed areas in terms of factors such as density, land use, 
and access. 

 
The subject parcel is currently zoned A-35 (Agricultural) and is surrounded by 
other A-35 parcels. Although the parcels immediately adjacent are 35 acres or 
greater, there are multiple parcels within the vicinity which are 5 acres or less. 
One half (1/2) of a mile to the west  and 2.25 miles to the east are parcels within 
the RR-5 (Residential Rural) zoning district, which require a minimum lot size of 5 
acres. One fourth (1/4) of a mile to the east of the site is a 1 acre parcel within 
the A-35 zoning district. One mile to the south are parcels within the RR-2.5 
(Residential Rural) zoning district, which requires a minimum lot size of 2.5 
acres. The proposed subdivision will create one 35 acre parcel and one five (5) 
acre parcel. The proposed lot sizes are compatible with the previously developed 
areas in terms of density. The proposal is in general conformance with the Policy 
Plan.  

 
4. Small Area Plan Analysis 

The parcel is included within the boundaries of the Falcon/Peyton Small Area 
Master Plan (2006), specifically the proposed future rural development area. The 
Plan defines rural residential density as “Parcel sizes are between 2.5 acres and 
5 acres, with some of these platted lots ranging up to 10 acres in area.” 
 
Relevant goals and policies are as follows:  

3.1.4 Provide a variety of different densities of development options. 
 
3.5.6 Balance long term transportation infrastructure needs with current 
requirements. 
 
3.5.7 Ensure the coordination of land use and transportation planning. 
 
3.1 Provide a balance of land uses that respects existing and historical 
patterns while providing opportunities for future residents and businesses. 
 
4.5.1.5 Identify basic land use expectations in the Plan, but allow for the 
market and the detailed site planning process to specify detailed uses 
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within the overall character, density and timing parameters established by 
the Plan. 

 
As discussed in the Background Section above, the racetrack has been in 
existence since prior to zoning, and prior to adoption of the Plan. The applicant 
wishes to sever the racetrack land to allow the business to continue while the 
remainder is under separate ownership. The subdivision will result in a parcel 
less than 35 acres in size which necessitates a map amendment (rezoning) 
action. The proposed 5 acre lot size is consistent with the recommended 
densities in the Falcon/Peyton Small Area Master Plan. The proposal is in 
general conformance with the Plan.  

 
6. Water Master Plan Analysis 

The El Paso County Water Master Plan (2018) has three main purposes; better 
understand present conditions of water supply and demand; identify efficiencies 
that can be achieved; and encourage best practices for water demand 
management through the comprehensive planning and development review 
processes.  

 
The minor subdivision application was submitted prior to the County adopting the 
Water Master Plan; therefore, it is not an applicable review criteria. 

 

7. Other Master Plan Elements 

The El Paso County Wildlife Habitat Descriptors (1996) identifies the parcels as 
having a low  wildlife impact potential.  

 
The Master Plan for Mineral Extraction (1996) identifies potential upland deposits 
in the area of the subject parcels.  A mineral rights certification was prepared by 
the applicant indicating that, upon researching the records of El Paso 
County,severed mineral rights exist. The mineral rights owner has been notified 
of the application and hearing date. 

 
G. PHYSICAL SITE CHARACTERISTICS 

1. Hazards 

No hazards were identified in the review of the proposed map amendment 
(rezone).  

 
2. Wildlife 

The El Paso County Wildlife Habitat Descriptors (1996) identifies the parcels as 
having a low wildlife impact potential.   
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3. Floodplain 

FEMA Flood Insurance Rate Map No. 08041C0585G which has an effective date 
of December 7, 2018 shows the property is located within flood zone X which is 
an area of minimal flood hazard and determined to be outside the 500-year 
floodplain. 

 
4. Drainage and Erosion 

The property is located in La Vega Ranch drainage basin (CHBR0400) which is 
unstudied and has no drainage or bridge fees.  A drainage report was not 
required since no improvements are proposed, and the property is located 
outside the FEMA 100-year floodplain. 

 
5. Transportation 

The property is accessed via Spencer Road approximately one half mile west of 
North Log Road.  A traffic impact study was not required, and the County road 
impact fee does not apply to this request because the rezone will not generate 
100 more daily vehicle trips than the property would be expected to generate 
under the previous zoning.  

 
H. SERVICES 

1. Water 
 Sufficiency: 
 Quality:  Assumed Sufficiency  

 Quantity:  Sufficient  
 Dependability:  Sufficient  

Attorney’s summary:   
The State Engineer’s Office provided an opinion stating that the water supply for 

the proposed subdivision is adequate.  A recommendation of sufficiency has 
been made by the County Attorney’s Office as well as a recommendation for 

approval of the waiver request. In the absence of evidence to the contrary, a 
presumption, pursuant to Section 8.4.7.B.10.g of the Land Development Code, 
can be made that residential subdivisions of four (4) or fewer lots will meet the 
water quality standards. 
 

2. Sanitation 

Wastewater for lot 2 is provided by individual onsite wastewater treatment 
systems. The applicant is not proposing a permanent wastewater treatment 
system for Lot 1 at this time and intends to utilize portable toilets.  

 
3. Emergency Services 

 The property is within the Peyton Fire Protection District.   
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4. Utilities 
Electric is provided by Mountain View Electric Association. There is no gas 
available for this portion of El Paso County at this time.  

 
5. Metropolitan Districts 

 The property is not within a Metropolitan District.  
 

6. Parks/Trails 

Fees in lieu of park land dedication in the amount of $814.00  for regional fees 
and $0.0 for urban park fees will be due at the time of recording the final plat. 

 
7. Schools 

Fees in lieu of school land dedication in the amount of $185.00 shall be paid to El 
Paso County for the benefit of Peyton School District 23J at the time of plat 
recording  

 
I. APPLICABLE RESOLUTIONS 

Approval   Page 19 
Disapproval  Page 20 
 

J. STATUS OF MAJOR ISSUES 
The applicant is requesting a waiver of Section 8.4.7 of the Land Development Code 
for Lot 1 only.  
 
The applicant’s letter of intent provides the following justification:  

Applicant is requesting a waiver to allow approval of the final plat for the 
subdivision with approval of Lot 1 as a “dry lot” with no requirement of 
water for approval, consistent with Section 8.4.7(A)(3) of the Land 
Development Code. Presently, no water is used in the kart racing 
operation on Lot 1, and Applicant does not expect any need for a water 
source in the near future.  The groundwater determination process 
through the Colorado Ground Water Commission, including approval of a 
replacement plan that was recently completed for the Property, provides 
evidence of a 300-year water supply on Lot 2 for continued in-house use 
of the existing well, without the requirement that a well be constructed on 
Lot 1.  The replacement plan further provides that the owner of Lot 1 
may, but is not required to, elect to drill a nontributary Arapahoe aquifer 
well for commercial uses thereon, which will then allow for expanded 
types of use from the existing Denver aquifer well on Lot 2 if and only if 
such Arapahoe well is drilled and utilized on Lot 1.  In either scenario, a 
300-year water supply will be evidenced as described in the approved 
replacement plan.  Initially, and for the foreseeable future, Lot 1 may be 
a “dry lot”. 
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Applicant has requested a waiver of the requirement of a finding of water sufficiency 
as to Lot 1, specifically, to approve Lot 1 as a “dry lot” pursuant to Section 
8.4.7(A)(3), LDC.  That provision allows exceptions to the requirements of Section 
8.4.7, LDC, Water Supply Standards, for the following: 
  

A proposed subdivision which, by reason of the nature, type and extent of 
the proposed development, will not require a water supply as prescribed 
herein.  Subdivisions meeting this requirement are not designed or 
developed for permanent occupation or habitation.  

 
The determination of the waiver is made on a case-by case basis by the BoCC upon 
recommendations by the County Attorney’s Office, PCD Director, and Planning 
Commission, based on a specific request by Applicant with supporting evidence. 
 
The applicant asserts that the go-kart operation on Lot 1 has operated historically 
as a “dry lot” with bottled drinking water sold to patrons and sewer services 
provided by portable restrooms.  The County Attorney’s Office believes the 
Applicant’s historic use and stated intent is to continue to use the Lot 1 as a “dry 
lot” without a requirement for running water and sewer service, and therefore 
recommends approval of the waiver request. 
 
Should the Board of County Commissioners approve the waiver request, the 
applicant has added a plat note to the minor subdivision to notify future owners that 
this lot has been designated as a “dry lot” and will require change in water supply 
approval if water is to be utilized onsite in the future.  
 

K. RECOMMENDED CONDITIONS AND NOTATIONS 

Should the Planning Commission and Board of County Commissioners find that the 
request meets the criteria for approval outlined in Section 7.2.1 (Subdivisions) of the 
El Paso County Land Development Code (2019) staff recommends the following 
conditions and notations: 
 
CONDITIONS 

1. All Deed of Trust holders shall ratify the plat.  The applicant shall provide a 
current title commitment at the time of submittal of the Mylar for recording. 

 
2. Colorado statute requires that at the time of the approval of platting, the 

subdivider provides the certification of the County Treasurer’s Office that all ad 
valorem taxes applicable to such subdivided land, or years prior to that year in 
which approval is granted, have been paid. Therefore, this plat is approved by 
the Board of County Commissioners on the condition that the subdivider or 
developer must provide to the Planning and Community Development 
Department, at the time of recording the plat, a certification from the County 
Treasurer’s Office that all prior years’ taxes have been paid in full. 
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3. The subdivider or developer must pay, for each parcel of property, the fee for tax 

certification in effect at the time of recording the plat. 
 
4. The Applicant shall submit the Mylar to Enumerations for addressing. 

 
5. Developer shall comply with federal and state laws, regulations, ordinances, 

review and permit requirements, and other agency requirements, if any, of 
applicable agencies including, but not limited to, the Colorado Division of Wildlife, 
Colorado Department of Transportation, U.S. Army Corps of Engineers and the 
U.S. Fish and Wildlife Service regarding the Endangered Species Act, 
particularly as it relates to the Preble's Meadow Jumping Mouse as a listed 
species. 

 
6. Driveway permits will be required for each access to an El Paso County owned 

and maintained roadway. Driveway permits are obtained from the El Paso 
County Planning and Community Development Department.  
 

7. The Subdivider(s) agrees on behalf of him/herself and any developer or builder 
successors and assignees that Subdivider and/or said successors and assigns 
shall be required to pay traffic impact fees in accordance with the El Paso County 
Road Impact Fee Program Resolution (Resolution No. 18-471), or any 
amendments thereto, at or prior to the time of building permit submittals.  The fee 
obligation, if not paid at final plat recording, shall be documented on all sales 
documents and on plat notes to ensure that a title search would find the fee 
obligation before sale of the property. 

8. Park fees in lieu of land dedication for regional parks (Area 4) in the amount of 
$814.00 and urban park (N/A) fees in the amount of $0.0 shall be paid at the time 
of plat recordation. 

 
9. Fees in lieu of school land dedication in the amount of $185.00 shall be paid to El 

Paso County for the benefit of Peyton School District 23J at the time of plat 
recording. 
 

10. The County Attorney’s Conditions of Compliance shall be adhered to at the 
appropriate time. 

 
NOTATIONS 

1. Final plats not recorded within 24 months of Board of County Commissioner 
approval shall be deemed expired, unless an extension is approved. 

 
L. PUBLIC COMMENT AND NOTICE 

The Planning and Community Development Department notified three (3)  adjoining 
property owners on November 4, 2019, for the Planning Commission meeting.  
Responses will be provided at the hearing. 
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M. ATTACHMENTS 

Vicinity Map 
Letter of Intent 
Plat Drawing 
State Engineer’s Letter 
County Attorney’s Letter 
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Letter of Intent 
Seigel Boys Racing  

Minor Subdivision, Rezone, Special Use 
11/13/2017 – REVISED 12/12/2018 

 
OWNER:  Kerry Burt   APPLICANT: Lee Seigel 
  2066 Sather Drive     12755 Thiebaud Lane 
  Colorado Springs, CO 80915    Colorado Springs, CO 80908 
 
  
SITE LOCATION/SIZE/ZONING: 21430 Spencer Road 
      Calhan, Colorado 80808-9113 
      40 Acres, A-35, Agricultural  
      
REQUEST/JUSTIFICATION: The request of this petition is to facilitate a land sale of 35-
acres of a 40-acre parcel. To accomplish this land sale, the approximate 40-acre parcel must be 
subdivided to create an approximate five (5) acre lot which will be retained by the current owner. 
To create the smaller lot, a request to rezone the approximately five (5) acre portion of the 
Property to A-5 is necessary. Additionally, a request to approve a special use application for the 
35-acre parcel which houses an existing outdoor amusement center/ go-kart racing track (“kart 
racing”) is required to bring the existing track into conformance with current county standards, 
as the parcel will be reduced in size from 40-acres to 35 acres. The three (3) applications are to 
be completed concurrently. 
 
The SBR Motor Sports Final Plat contains two lots: Lot 1 will be the 35.01 acre parcel that will 
continue to be the location for the existing kart racing business. As will be explained in the 
Utilities section below, the Applicant requests approval of Lot 1 to exclude a requirement for a 
well or septic system for the business, which historically has been operated without a well or 
septic system. Lot 2 will be the 4.144 acre parcel that will continue to be used for residential 
purposes, which currently contains a well and septic system.  
 
An outdoor amusement center is a principal permitted use in the A-35 zone, but subject to 
special use approval. The kart racing business originally began operations on the 40-acre parcel 
in the mid- to late-90’s with a different owner.  It is believed the business ceased operations in 
2010 after the owner had financial problems and filed for bankruptcy.  The Property was 
purchased by the present owner in 2012.  The owner has leased the property containing the kart 
racing business to the Applicant for the past 6 years.  
 
Special Use Criteria 
 
The kart racing business meets applicable criteria for special use under Section 5.3.2 (C) of the 
Land Development Code, including the following: 
 
• The special use is generally consistent with the applicable Master Plan;  
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 The property is within the Falcon-Peyton Small Area Plan. The application meets the 
following goals and policies of the small area plan: 

 Goal 3.1.1 :  Provide a balance of land uses that respects existing and historical 
patterns while providing opportunities for future residents and businesses; and  

 Goal 3.1.3:  Preserve the rural character of the area. 

 The current historical use of the property as a kart racing business and single family residence 
will not change with the subdivision of the property into two separate lots.  The business has 
been a convenient and desired recreational feature in eastern El Paso County for many years. 
The property will not change from its current appearance; it will still remain rural in nature.  

 Goal 3.2.2: Advocate for quality of life amenities that will bring jobs and tax base to 
the area.   

The kart racing is a recreational amenity provided to eastern El Paso County residents that 
keeps them from having to drive into the urban centers of the County in order to recreate and 
have fun.  

 Goal 3.3.1: Encourage diversity and variety in housing types, sizes, locations, and 
prices to meet the needs of existing and new residents.   

 Goal 3.3.4: Meet the housing needs of as many existing and new residents of 
differing ages, incomes and desired living accommodation.  

The property is being platted from a 40-acre parcel with one residence into two lots, to include 
a single family residential lot that will be rezoned to A-5.  The size of the residential lot will 
provide more affordable housing than what is typically found with the large-acreage parcels in 
the immediate area.   

 Goal 3.3.7:  Provide recreational amenities for area residents.  

The kart racing business has provided a needed recreational amenity to eastern El Paso County 
residents for the past 20 years.  

 Policy 4.5.6.4:  Review and manage all land uses in a manner which reasonably 
reduces potential for acute or long term adverse water quality impacts to the aquifers. 

 Policy 4.5.6.6: Encourage and accommodate water conservation practices for existing 
and new developments.  

 Policy 4.5.6.15: Uses that cannot meet 300-years’ worth of sustainability from ground 
water should not be allowed to use ground water.  

The minor subdivision application that accompanies the special use request requires a decree 
adjudicating the ground water rights underlying the property. The final plat of the two-lot 
subdivision will not be approved without the Applicant providing proof that it can meet the 
County’s 300-year water requirement. Before these applications were submitted by the 
applicant, no quantification or restriction on the use of groundwater under this property had 
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occurred. The adjudication of the water rights will allow for better overall management of the 
groundwater resources in this region of the County.  

• The special use will be in harmony with the character of the neighborhood, and will 
generally be compatible with the existing and allowable land uses in the surrounding 
area;  

The applicant anticipates no change in the use or appearance of the property upon approval of 
the special use, rezoning and subdivision applications. The current uses of the property have 
been longstanding and are compatible with the surrounding land uses.  

• The impact of the special use does not overburden or exceed the capacity of public 
facilities and services, or, in the alternative, the special use application demonstrates that 
it will provide adequate public facilities in a timely and efficient manner; and 

• The special use will not create unmitigated traffic congestion or traffic hazards in the 
surrounding area, and has adequate, legal access;  

The applicant does not anticipate any increase in traffic or the use of public facilities and 
services in the area by approval of the special use application.  

• The special use will comply with all applicable local, state, and federal laws and 
regulations regarding air, water, light, or noise pollution;  

• The special use will not otherwise be detrimental to the public health, safety and 
welfare of the present or future residents of El Paso County; and/or  

• The special use conforms or will conform to all other applicable County rules, 
regulations or ordinances.  

The kart racing business will remain in compliance with all applicable federal, state and local 
laws, regulations and ordinances.  
 
Rezone of Lot 2 to A-5 Criteria  
 
For the rezoning application of the approximate 5-acre parcel that will be zoned A-5, Section 
5.2.5 of the Land Development Code states that rezoning is justifiable under the following 
circumstances: 
 
  The application is in general conformance with the El Paso County Master Plan 
including applicable Small Area Plans or there has been a substantial change in the 
character of the neighborhood since the land was last zoned. 
 
As stated above , the property is within the Falcon-Peyton Small Area Plan. There will be no 
change to the character of the approximate 5-acre residential parcel upon the rezone from A-35 
to A-5; it will still contain the existing house, well and septic system.  The existing use meets the 
plan’s Goal 3.1.1 and Goal 3.1.3 set forth above. And, for the same reasons set forth above, the 
water conservation policies stated in Policy numbers 4.5.6.4, 4.5.6.6 and 4.5.6.15 above also 
apply to the rezone request.     
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 The rezoning is in compliance with all applicable statutory provisions, including but not 
limited to C.R.S. §30-28-111, §30-28-113, and §30-28-116. 
 
The rezone request complies with all applicable statutes, including C.R.S. §38-28-111 
(compliance with County zoning plan), §30-28-113 (regulation of size and use of structures and 
land subject to zoning), and §30-28-116 (amendment of zone district).  
 
 The proposed land use or zone district is compatible with the existing and permitted land 
uses and zone districts in all directions. 
 
Lot 2 will remain as a residential property with no change in its existing use.  Amerald Acres, a 
subdivision comprised of 5-acre lots, is located approximately one mile from the Property. Most 
of the other properties in the immediate area are rural and residential in character, similar to Lot 
2.  
 
 The site is suitable for the intended use, including the ability to meet the standards as 
described in Chapter 5 of the Land Development Code, for the intended zone district. 
 
The rezone will not change the existing residential use of Lot 2, and it will meet all standards 
required for the A-5 zone district.  
 
EXISTING/PROPOSED FACILITIES, STRUCTURES, ROADS, ETC.: Existing facilities 
located on the 35-acre parcel (Lot 1) include the SBR Motorsports Park, which utilizes one 
access off Spencer Road, parking area, a half mile go-kart racetrack, one framed structure used 
for the sales office and storage of go-karts, and 3 open air carports for shade and staging.  
Existing structures on the 5-acre parcel (Lot 2) includes a single-family residence, a well and 
septic, and a large shed structure used for storage.  There are no proposed facilities, structures, 
roads, etc. for either parcel. 
 
WAIVER REQUEST AND JUSTIFICATION: Applicant is requesting a waiver to allow 
approval of the final plat for the subdivision with approval of Lot 1 as a “dry lot” with no 
requirement of water for approval, consistent with Section 8.4.7(A)(3) of the Land Development 
Code. Presently, no water is used in the kart racing operation on Lot 1, and Applicant does not 
expect any need for a water source in the near future.  The groundwater determination process 
through the Colorado Ground Water Commission, including approval of a replacement plan that 
was recently completed for the Property, provides evidence of a 300-year water supply on Lot 2 
for continued in-house use of the existing well, without the requirement that a well be 
constructed on Lot 1.  The replacement plan further provides that the owner of Lot 1 may, but is 
not required to, elect to drill a nontributary Arapahoe aquifer well for commercial uses thereon, 
which will then allow for expanded types of use from the existing Denver aquifer well on Lot 2 
if and only if such Arapahoe well is drilled and utilized on Lot 1.  In either scenario, a 300-year 
water supply will be evidenced as described in the approved replacement plan.  Initially, and for 
the foreseeable future, Lot 1 may be a “dry lot”.      
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Modified soils and geology report. No site modification / improvements, earth disturbing 
activities, or construction operations are being conducted or planned.   
 
PURPOSE AND NEED FOR THE CHANGE IN ZONE CLASSIFICATION:       Current 
zoning is A-35 for the 40-acre parcel; the 35-acre lot will remain A-35. The approximate 5-acre 
subdivided parcel will require rezoning to A-5. 
 
TOTAL NUMBER OF ACRES IN THE REQUESTED AREA: 40 acres 
 
TOTAL NUMBER OF RESIDENTIAL UNITS AND DENSITIES FOR EACH 
DWELLING TYPE: The only residential portion is the approximate 5-acre parcel,  which has 
one (1) existing dwelling unit. 
 
NUMBER OF INDUSTRIAL OR COMMERCIAL SITES PROPOSED: N/A 
 
APPROXIMATE FLOOR AREA RATIO OF INDUSTRIAL AND/OR COMMERCIAL 
USES: N/A 
 
NUMBER OF MOBILE HOME UNITS AND DENSITIES: N/A 
 
TYPICAL MIN. LOT SIZE: N/A 
 
TYPE OF PROPOSED RECREATIONAL FACILITIES: N/A 
 
CONSTRUCTION PHASES: N/A 
 
ANTICPATED SCHEDULE OF DEVELOPMENT: N/A 
 
UTILITIES – WATER AND SEWER: Lot 2: water is provided via well Permit Number 
115609 and sewer is on Septic. 
Lot 1: SBR Motorsports Park has operated without well or septic for the existing outdoor 
amusement center/ go-kart racing track.  Since it began operations, drinking water is provided 
via bottle and sewer is provided via Portable Restrooms. The water decree will quantify the 
amount of groundwater under Lot 1 and 2 . For purposes of approval of the minor subdivision, 
no well or septic for Lot 1 is needed.   
 
PROPOSED USES, RELATIONSHIP BETWEEN USES AND DENSITIES: The 35-acre 
parcel zoned A-35 will have a Special Use Permit for the existing go-kart track. The approximate 
5-acre parcel zoned A-5 will be used as Single Family Residence. 
 
AREAS OF REQUIRED LANDSCAPING: N/A 
 
APPROXIMATE ACRES AND PERCENT OF LAND TO BE SET ASIDE AS OPEN 
SPACE, NOT TO INCLUDE PARKING, DRIVE, AND ACCESS ROADS: N/A, no site 
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improvements are being made. This Letter of intent is to facilitate the land sale of 35 acres of a 
40-acre parcel by subdividing out an approximate 5-acre parcel which needs to be rezoned to A-
5. All land will stay as is with no earth disturbance or increase in residential density. The 
ownership of the 35-acre portion of the 40 acres of land containing the SBR Motorsports Park 
will change hands from the current land owner to the actual owner of the SBR Motorsports Park. 
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1313 Sherman Street, Room 821, Denver, CO 80203 P 303.866.3581  www.water.state.co.us 

 

1313 Street, Room 821 

Denver, CO 80203 

 
 

 September 16, 2019 
 
Nina Ruiz 
El Paso County, Planning and Community Development 
Transmitted via email: 
ninaruiz@elpasoco.com 
 

RE: SBR Racing Minor Subdivision 
  SW1/4 of SE1/4 of Sec. 22, T12S, R63W, 6th P.M.    

Water Division 2, Water District 10 
Upper Black Squirrel Creek Designated Basin  

 
Dear Mr. Fitzpatrick: 
 
We have received the additional information submittal by the Applicant on September 10, 2019 
and September 12, 2019 concerning the above-referenced proposal to subdivide 39.154 acres into 
two lots, a Lot 1 of 35.01 acres and a Lot 2 of 4.144 acres.  This letter replaces our previous 
letters dated December 6, 2017 and September 3, 2019. 
 
Water Supply Demand 
The estimated water requirement for Lot 2, which would continue to be used for an existing 
single-family residence, is currently 0.3 acre-feet per year for in-house residential purposes, but 
may increase to 1.0 acre-foot for additional domestic uses.  According to an email from the 
Applicant’s attorney, Chris Cummins, dated September 12, 2019, the Applicant currently intends 
to continue to operate his business on Lot 1 as a “dry lot” (i.e. without a demand for water 
supplied by the lot owner), which could continue indefinitely.  Applicant may, if economically 
feasible and sensible at some point in the future, construct a well(s) to the underlying 
nontributary Arapahoe and/or Laramie-Fox Hills aquifer to provide water to Lot 1.  According to 
the Denver Basin Groundwater Assessment (“Assessment”) by Julia M. Murphy dated March 27, 
2018 the maximum water requirement for Lot 1 would be 9.7 acre-feet per year for the irrigation 
of 4 to 6 acres of irrigated grasses, commercial use in a services building, landscape irrigation and 
fire protection.   
 
Source of Water Supply 
According to the Water Resources and Water Quality Report for Seigel Boys Racing, LLC dated 
August 6, 2019 (“Water Supply Letter”), Lot 2 will be served by an existing Denver aquifer well 
that would operate pursuant to Determination of Water Right no. 3718-BD and any future water 
demands on Lot 1 will be served by a proposed Arapahoe and/or Laramie Fox Hills aquifer well 
that would operate pursuant to Determination of Water Right nos. 3717-BD and 3716-BD 
respectively.  
 
Determination of Water Right nos. 3716-BD, 3717-BD and 3718-BD were issued by the Ground 
Water Commission (“Commission”) on July 12, 2019, for the parcel that is the subject of this 
referral.  The following amounts of water were determined to be available: 
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Aquifer 
Determination of 

Water Right Number 

Annual amount 
available based on  
100 yr. allocation 

approach 
(acre-feet/year) 

 

Type 
 

Denver 3718-BD 13.21 Not Nontributary-Actual 

Arapahoe 3717-BD 14.3 Nontributary 

Laramie-Fox Hills 3716-BD 15.3 Nontributary 

 
The proposed sources of water for this development are bedrock aquifers in the Denver Basin.  
The State Engineer’s Office does not have evidence regarding the length of time for which these 
source will be a physically and economically viable source of water.  According to 37-90-107(7)(a), 
C.R.S., “Permits issued pursuant to this subsection (7) shall allow withdrawals on the basis of an 
aquifer life of 100 years.”  Based on this allocation approach, the annual amounts of water 
determined in 3716-BD, 3717-BD and 3718-BD are equal to one percent of the total amount, as 
determined by Rule 5.3.2.1 of the Designated Basin Rules, 2 CCR 410-1.  Therefore, the water may 
be withdrawn in those annual amounts for a maximum of 100 years.  
 
Withdraw of the not-nontributary Denver Aquifer ground water that is the subject of 
Determination of Water Right no. 3718-BD requires Commission approval of a replacement plan. 
That replacement plan was approved by the Commission on July 12, 2019.   The replacement plan 
allows withdrawal of 0.3 acre-feet annually from the Denver Aquifer for in-house use only in one 
single family dwelling until such time as the Applicant demonstrates replacement water is being 
delivered from Arapahoe or Laramie-Fox Hills aquifer sources so as to allow the well to pump a 
total of 1 acre-foot annually.  The Denver aquifer water will be withdrawn through an existing 
well, currently operated under well permit no. 115609, for a period of 300 years.  Once withdrawal 
from the Denver aquifer well increases to 1 acre-foot annually the use of the well will be limited 
to domestic use (in-house use in 1 single family dwelling, landscape and gardens, domestic animal 
watering). 
 
In the El Paso County Land Development Code, effective November, 1986, Chapter 5, Section 
49.5, (D), (2) states: 
 

“- Finding of Sufficient Quantity - The water supply shall be of sufficient quantity to 
meet the average annual demand of the proposed subdivision for a period of three 
hundred (300) years.”   

 
The Applicant’s replacement plan allows withdrawal of Denver aquifer water for 300 years, 
therefore withdrawals from the Denver aquifer under that plan for use on Lot 2 would meet the 
county’s requirement of providing the average annual demand of the subdivision for a period of 
300 years.  At a maximum demand of 9.7 acre-feet per year for Lot 1, water would need to be 
withdrawn from both the Arapahoe aquifer and Laramie-Fox Hills aquifer to meet the county’s 300 
year water requirement.  According to the Assessment Arapahoe aquifer wells may pump up to 9.7 
acre-feet for 144 years, or lesser amounts for longer durations, and Laramie-Fox Hills wells may 
pump a maximum of 9.7 acre-feet for 156 years, or lesser amounts for a longer durations. 
 
In accordance with condition no. 17 of Determination of Water Right no. 3718-BD and condition 
no. 25 of the Replacement Plan for Determination of Water Right no. 3718-BD existing well permit 
no. 115609 must be re-permitted to operate pursuant to the determination and replacement plan.  
A well permit application to re-permit the well has been submitted (receipt no. 3693764). 
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State Engineer’s Office Opinion 
Based upon the above and pursuant to Sections 30-28-136(1)(h)(I), C.R.S., it is our opinion that the 
proposed water supply for Lot 2 is adequate and can be provided without causing injury to water 
rights and the proposed water supply for Lot 1 that relies on Arapahoe aquifer and/or Laramie-Fox 
Hills aquifer wells is adequate and can be provided without causing injury to water rights.  To the 
extent that Lot 1 is proposed to permanently be a “dry lot” with no proposed water source our 
office has no comments on the adequacy of the water supply for Lot 1 since none is proposed.   
 
Our opinion that the water supply is adequate is based on our determination that the amount of 
water required annually to serve the subdivision is currently physically available, based on current 
estimated aquifer conditions. 
 
Our opinion that the water supply can be provided without causing injury is based on our 
determination that the amount of water that is legally available on an annual basis, according to the 
statutory allocation approach, for the proposed uses on the subdivided land is greater than the annual 
amount of water required to supply existing water commitments and the demands of the proposed 
subdivision.   
  
Our opinion is qualified by the following: 
  
The amounts of water in the Denver Basin aquifer, and identified in this letter, are calculated 
based on estimated current aquifer conditions.  For planning purposes the county should be 
aware that the economic life of a water supply based on wells in a given Denver Basin aquifer 
may be less than the 100 years (or 300 years) used for allocation due to anticipated water 
level declines.  We recommend that the county determine whether it is appropriate to require 
development of renewable water resources for this subdivision to provide for a long-term 
water supply. 
 
Should you or the applicant have any questions, please contact Joanna Williams at (303) 866-3581 
x8265. 
 

Sincerely, 
 
 
 
        Keith Vander Horst, P.E. 
        Chief of Water Supply, Basins 
 
cc: Division 2 Division Engineer 
 District 10 Water Commissioner 
 Upper Black Squirrel Creek Ground Water Management District 
 Well Permit no. 115609 

Subdivision File 24122 
 
jmw: SBR_Sep2019_2.doc 
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